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• STATUTES AND REGULATIONS 

10 U.S.C. 673(a) 

Army Regulation 135-91 




Issues Presented 


The issue presented by this appeal is whether 

appellant was denied an effective and meaningful appeal 

from his call to active duty as an involuntary reservist 

*/ 

as guaranteed him under Army Regulation 135-91(20) , “and 
as guaranteed him under fundamental principles of due 
process of law when the National Guard, in processing his 
appeal, inserted in his file adverse factual statements 
containing new and prejudicial evidence after appellant 
had already filed his appeal, and which information and 
adverse statements were not made known to appellant and 
to which he was given no opportunity to rebut. 

It will be argued below that appellant was denied 
an effective and meaningful appeal under Army Regulation 
and due process of law in that; 

(a) the appellant did not have the oppor- 
tunity to rebut the adverse statements which were added to 
his file after he had filed his own letter of appeal and 
that these statements were inserted into his file without 
his knowledge; 


— J?or the convenience of the Court, annexed to the Brief 
as an exhibit is a copy of T20 of AR 135-91. 


i 


(b) that the failure to afford appellant 
the opportunity to rebut this adverse information was a 
denial of the most fundamental right to due process of law 
and a violation of the Army's own regulations as guaranteed 
appellant under Gonzales v. United States . 348 U.S. 407, 

V. Kelly . 443 F. 2d 214 (1st Cir. 1971) and cases 
cited infra ; 

(c) that the unrebutted statements inserted 
in appellant's file after his appeal was in process were 
prejudicial to a fair consideration of appellant's case 
and deprived him of a just and impartial consideration of 
his case by the Appeal Board sitting as the ultimate judge 
of the facts. 


ii 


statement of the Case 


John Rohe, appellant herein, was ordered to invol- 
untary active duty, pursuant to Title 10, U.S.C. §673(a) and 
Army Regulation 135-91. As mandated by AR 135-91, appellant 
was given an opportunity to appeal his activation, which ap- 
peal was denied by a vote of three to one of the Appeal Board. 

Appellant moved by order to show cause for a temporary 
restraining order and for preliminary and permanent injunctions 
and a writ of mandamus directing respondents to cancel appel- 
lant's orders for active duty. The temporary restraining order 
was granted on or about June 22, 1973. On or about June 27, 
1973, the Honorable John R. Bartels entered an order releasing 
appellant from the physical custody of respondents with the 
proviso that appellant would receive neither pay nor credit for 
time served on active duty during the pendency of the stay so 
ordered . 

Pending a hearing on the motion for a preliminary 
injunction, respondents moved for summary judgment. After 
oral argument and submission of briefs, the lower court granted 
respondents' motion for summary judgment and denied appellant's 
petition for writ of mandamus. The opinion and order of Judge 
Bartels, filed on December 12, 1973, is reproduced in the Joint 
Appendix filed herewith (A. 3). Thereafter, petitioner requested 


a stay of execution of the lower court’s order pending appeal, 
which stay was granted on or about December 28, 1973, and this 
appeal was perfected. 

The issue raised in the court below was whether or 
not appellant was deprived of a meaningful and effective appeal 
as guaranteed by AR 135-91 in that, subsequent to his filing 
of his letter of appeal, additional statements of facts were 
submitted by his unit to support their request that appellant 
be ordered to active duty, which statements appellant was not 
given the opportunity to see or rebut. 
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statement of Facts 

John Rohe, a New York City police officer in good 
standing, enlisted in the New York Army National Guard in or 
about November, 1967, and thus became a member of the United 
States Army Reserve, as well. He served satisfactorily in the 
Guard until June, 1971, when, as a result of illness, he was 
unable to attend annual active duty for training with his unit 

1 f 

(A. 24). Appellant was ill on June 26, 1971, the scheduled 

summer camp date, and thereafter, suffering from gastroenter- 
. . 2 

itis, and pursuant to Police Department regulations he was 
forbidden to leave bis home (A. 106). His illness was docu- 
mented by Dr. Leonard Fox, Police Surgeon, in a letter of ex- 
cuse stating that appellant was ill and confined to his home 


1 

All references are to the Joint Appendix. 

2 

Appellant's personnel record establishes that his unit was 
well aware of his poor physical condition for some time, as 
he was frequently excused from drills by the Battalion Surgeon, 
Dr. Petrillo, and was, in fact, carried as excused due to ill- 
ness for 19 drills, between December 197C# and June 1971 (see 
letter of Mai or Kenney, f2c, at A, 86, and affidavit of John 
Rohe, at A. 43. Apparently appellant's medical records with 
regard to his illness and prior excused absences are nart of 
other National Guard files and were not produced by the United 
States Army in this action. 
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on June 26th and 27th, 1971 (A. 140). This excuse letter was 

later filed by appellant as an enclosure to his letter of appeal 

of the request to order him to active duty. Inexplicably, 

however, the trial court found as a' fact that Rohe did not 

substantiate his illness by a doctor's note (A. 13), and further 

found as a fact, contrary to Dr. Fox's letter, that appellant 

3 

was well enough to proceed to camp on June 27 (A. 15). 

As a result of appellant's physical inability to 
attend summer camp, his unit commander requested that orders 
to involuntary active duty for a period of 18 months issue 
against Rohe (A. 96,102). Thereafter, in July, 1971, Rohe re- 
ported to the first scheduled drill after summer camp and ten- 
dered his physician's letter of excuse for his absence at summer 

■JS. 

camp (A. 106). This excuse was refused and Rohe was advised 

f/ 

that he would be ordered to active duty (A. 78). 

Having been orally advised by his commanding officer, 
appellant met with Major Curran, the Inspector General. Rohe 
informed Curran that he had been in poor health since in or 
about December, 1970, and that on June 26, 1971, and after, he 
was sick with gastroenteritis and on Police Department sick re- 


It should be noted that there is no evidence in the record 
for these findings of the trial court except the statements 
subsequently added to Rohe's file after he had appealed. 
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port and forbidden to leave home (A. 45). The Inspector 
General subsequently filed a report with the unit commander 
recommending that Rohe be assigned to another unit for pur- 
poses of attending annual training rather than be ordered to 
active duty (A. 138). ^ The unit commander refused the In- 
spector General's request and refused to allow appellant to 
fulfill his training obligation (A. 45). 

In spite of Rohe's meeting with the Inspector Gen- 
eral, the court below found as a fact that Rohe failed to 
meet with anyone at his unit regarding his appeal, which was 
not the case (A. 6). The Inspector General's recommendation 
that appellant not be activated having been refused, he advised 
appellant to submit a letter of appeal pursuant to AR 135-91. 
Appellant did so, setting forth, inter alia , the facts of his 
illness and enclosing the excuse letter of Dr. Fox (A. 106). 

Thereafter, in or about September, 1971, appellant 
was advised that his uppeal would be processed along with the 
"comments and recommendations" of Officers through the chain 
of command, pursuant to AR 135-91 (A. 104). 


This report, like the letter of Dr. Fox attesting to Rohe's 
illness, was not a part of Rohe's personnel files as initially 
submitted to the District Court, but was, like the Fox letter, 
subsequently produced with the Speculative assurance by re- 
spondents that these documents had been seen and considered 
by the Appeal Board. It is to be noted that the letter of Dr. 

Fox was not attached to appellant's letter of appeal, as orig- 
inally submitted', -but was intermingled among papers in appellant's 
general file. => •- r rr 
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Subsequently, appellant's case reached Lt. Colonel 
James Kenney, Assistant Adjutant General, New York Army National 
Guard, the chief legal officer to review appellant's file and 
to make a recommendation. Because of the insufficiency of the 
evidence in appellant's file, Kenney returned the file to Rohe's 
unit three times with a request for additional information 
(A. 75,82,86) . At the time these requests for additional in- 
formation were made, Rohe had, of course, already filed his 
appeal, and was not given notice of any kind that any additional 
information was requested or submitted. Kenney's requests for 
additional information, particularly the latter request (A. 86), 
make it clear that Kenney was troubled by the fact that Rohe 
had obviously been known to be in poor health by his unit, and 
if he was ill at the time of camp, should not be activated for 18 
months. It should also be noted that Kenney specifically requested 
verification of Rohe's illness from the Police Department, thus 
suggesting that Kenney may have overlooked Dr. Fox's letter. ^ 
Thereafter, in response to Lt. Colonel Kenney's re- 
quests, additional information was indeed submitted by appellant's 
unit for review, ultimately, by the Appeal Board. The information 
so submitted was not "comments and recommendations", as author- 
ized by AR 135-91, but was allegations of fact in support of 


04 becomes even more crucial when it is noted that Captain 
Sibon's letter of the Police Department (A. 70), submitted in 
answer to Kenney's request, conflicts with Dr. Fox's letter, to 
the prejudice of appellant. See infra , p. 9. 
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the unit's request that orders issue. Appellant was never ad- 
vised that new facts were to be added to his file. While appel- 

f 

lant might have anticipated that his commanding officers would 
file adverse comments and recommendations that he be ordered 
to active duty, he could not anticipate the introduction of 
new, adverse facts which he would have rebutted if given the 
opportunity. 

The statements submitted by Rohe's unit after he had 
filed his appeal consisted of allegations by his Sergeant and 
Battalion Surgeon that at the last drill prior to summer camp 
Rohe asked to be excused from duty because of a hospital appoint- 
ment for an examination of his physical condition, but later 
admitted he was not sick, his appointment was at a clinic and 
he flushed his appointment card down the toilet (A. 68, 69). 

Had Rohe seen these statements he would have rebutted them by 
setting forth the information which refuted them, as he did in 
his affidavit (A. 41), the first opportunity he had to see and 
respond to these erroneous factual allegations. 


/'A Respondents submitted an affidavit of William M. Toohey 
CA.49), in which he swore that he would have furnished appel- 
lant with any document in his military file, provided that 

documents he wished to see with partic- 
rriS ' T?o^ey's assurance is of little moment to appellant 

describe with any particularity papers 
which he never knew, nor could have suspected, even existed. 
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It is clear from reading appellant's letter of appeal 
(A. 106) that he did not deal with the events of his last meet- 
ing prior to summer camp, in his appeal. The facts of that 
drill were, in fact, irrelevant to che fact that four days 
later Rohe awoke with gastric pain in the early morning hours 
and was put on Police Department sick report (A. 106, 140, 70). 

It was only after Rohe filed his appeal, probative only of his 
actual illness at the time of summer camp, that his unit sub- 
mitted statements raising the events of the prior drill meeting 
as an issue of Rohe's credibility. 

The court below, in granting the motion for summary 
judgment, found as facts that all the statements submitted by 
the unit after appellant had appealed, to support the request 
for active duty orders, were true (A. 3,et seq.), notwithstand- 
ing appellant's affidavit of rebuttal (A. 41), which denied 
those allegations. 

The other statements submitted were from the company 
clerk as to his telephone conversation with Rohe (A. 71), which 
omitted the facts that appellant telephoned his unit and explained 
his illness and his inability to leave home due to Police Depart- 
ment regulations (A. 45), and from the unit commander referring 
to the statements of the Surgeon and the Sergeant (A. 78-9, 

89-90). Appellant's affidavit, filed after he first learned of 
these charges, indicates how he would rebut these allegations 
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by referring to his medical history with the unit and his recur- 
ring physical difficulties resulting from his gastric condition 
(A. 43,86). In addition, the statement of Captain Sibon, Police 
Department, (A. 70), was also submitted after Rohe filed his 
appeal. 

Sibon 's statement, clearly factual like the others 
and not a "comment" by an Army officer in the chain of command, 
directly contradicted Dr. Fox's statement as to appellant's 
sick status (A. 70, 140). Fox stated that Rohe was confined 
at home on June 26 and 27, while Sibon stated that Fox returned 
Rohe to duty effective 8:00 a.m. on June 27. Had Rohe seen 
Sibon 's letter he would certainly have rebutted it and clarified 
the inconsistencies in these reports. As his sworn statement 
indicates, his return to duty was a bookkeeping record, only 

(A. 44). He did not, in fact, return to work until June 30, 
his next duty assignment. 

Thus all the statements submitted by the unit in an 

effort to provide sufficient information to activate appellant 

contained allegations of fact and, implicitly, allegations that 

Rohe had lied about his illness and was a mere malingerer. These 

documents were in fact the sole factual evidence presented by 

the Guard to the Appeal Board to justify appellant's call to 
8 

active duty. 


8 

subsequent statements were the sole basis of this 
fchA^HL'L appellant's personnel file which, at 

appeal, contained nothing relevant to 


sen 


Upon consideration of the evidence submitted by the 
Guard after appellant filed his letter of appeal and the letter 
itself, the Appeal Board found, by a vote of three to one 
(A. 116-17) that: 

"c. The petitioner's appeal is directed 
toward justifying why he knowingly and wilfully 
violated specific guidance concerning his un- 
satisfactory attendance. His stated extenua- 
tion was viewed as unsupported and unacceptable 
grounds for favorable consideration by this 
Board . " 

This conclusion of the Board makes it apparent that 
its finding rests on the statements of facts submitted after 
appellant filed his letter of appeal. There is no evidence 
of any kind in appellant's military file (A. 61, et seq.), 
other than the subsequently submitted statements, which could 
support a finding that Rohe acted wilfully and knowingly. On 
the contrary, his unit medical history and the letter of Dr. 

Fox in support of appellant's letter of appeal, support the 
view of the dissenting voter on the Board that Rohe's appeal 
should be favorably considered (A. 118). 

Further, the unrebutted statement by the Battalion 
Surgeon,. Petrillo, Sgt. Santagata, Sp. Green, Captain Sibon 
and Lt. DiTullio were also the very basis of the District Court's 
decision against appellant. The court found that appellant was 
not too sick to report on June 27, 1971 (A. 15) and that: 


- 10 - 


"The essence of the charge against Rohe 
was that in spite of the recommendation to 
him by the Battalion Surgeon after an inter- 
view on June 26, 1971, that he was not too 
sick to be excused from initial attendance 
at the summer camp, he nevertheless refused 
to proceed to camp." (A. 13-14) 9 


These findings of the court below are based on the 
Sf.bsequently submitted statements and refer to matters raised 
only by the National Guard and never answered or even mentioned 
by Rohe in his letter of appeal. See A. 106-7. 

Following the decision by the Appeal Board, appellant's 
active duty orders were amended to require his reporting for 
active duty on April 17, 1972. Appellant failed to report on 
the scheduled date. This action was commenced after appellant 
was returned to military control. 


g 

The court below erroneously referred to this interview as 
occurring on June 26, 1971, the first day of summer camp. In 
fact, the meeting was on June 22, 1971 and is more fully de- 
scribed in appellant's affidavit at A. 43. ^ 
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Statement of Law 


POINT I 


APPELLANT WAS DENIED AN EFFECTIVE AND 
MEANINGFUL APPEAL OF HIS ORDERS FOR 
ACTIVE DUTY IN THAT THE ARMY FAILED 
TO ABIDE BY THE CLEAR MEANING AND IN- 
TENT OF ITS OWN REFLATION 135-91(20) 
AND THE MOST F*UNDAMENTAL REQUIREMENTS 
^DUE PROCESS OF LAW 


A. Appellant Did Not Have the Opportunity 
to Rebut Several Adverse Statements 
which Were Added to His File After His 
Appeal Was in Process 

The issue presented by this appeal is whether the 
appellant was denied an effective and meaningful appeal as 
guaranteed him under Army Regulation 135-91, irfl6 and 20, 
and pursuant to the most fundamental requirements of due 
process of law. It is submitted that the failure to apprise 
appellant of the addition to his file of several adverse 
factual statements after his appeal was filed prevented him 
from rebutting these adverse statements and thus precluded 
him from obtaining fair and impartial consideration by the 
Army Appeal Board responsible for determining the issues 
presented. In so doing, appellant's rights were violated 
and his orders to active duty as an involuntary reservist 
should be set aside and the matter remanded to the United 
States Army for proper consideration. 


- 12 - 










The essence of appellant's claim is that his right 
of appeal was made a nullity by the subsequent insertion in 
the file of facts and statements by his superiors which were 
untrue, prejudicial and unknown to appellant. The question 
raised by this case is not that the regulations are unconsti- 
tutional but, rather, that the regulations were unfairly and 
inappropriately implemented in the case at bar, thereby vio- 
lating the meaning and intent of the regulations and otherwise 
depriving appellant of due process of law. Simply put, it is 
appellant's position that a right of appeal as granted by the 
Army under f20, AR 135-91 has, concommitant with it, the right 
aid opportunity to rebut and answer serious allegations of fact 
made against him and which allegations comstituted almost the 
sole record upon which the Appeal Board was to make its decision. 

Appellant's claim revolves around ftie statements of 
Battalion Surgeon Petrilla (A. 68), Sergeant Santagata (A. 69), 
Sp. Green (A. 71), Police Captain Sibon (A. 70) and Lt. DiTullio 
(A. 78-9), which statements were added to the file long after 
appellant had already filed his letter of appeal (A. 66). As 
the record reflects, these statements were added as a direct 
result of the request of Lt. Colonel Kenney on behalf of the 
New York Army National Guard who returned the file for further 
documentation on three occasions (A. 75,82,86). Colonel Kenney 
made clear in his return of the file to the unit that the record 


was insufficient to order appellant to active duty and that 
further documentation as to appellant's status and history 
with the unit was necessary to make a "proper determination 
and recommendation in the case" (A. 86). As a result, ap- 
pellant's unit meticulously went about its task of obtaining 
statements and documentation to justify its ordering appellant 
to active duty. Appellant not only never saw these statements 
but was unaware that they had been added to his file and thus 
Could not rebut them. 

B. The Failure to Afford Appellant the 
Opportunity to Rebut the Adverse In- 
formation Added to His File Denied 
Him an Effective Appeal Under Army 
Regulations 135-91(20) and as Guar- 
anteed by the Barest Requirements 
of Due Process of Law. 

The facts of this case fit squarely within the 
rationale and mandate of Grotty v. Kelly . 443 F. 2d 214 (1st 
Cir. 1971). The defective procedure in that case which '^^esulted 
in a denial of a meaningful and effective appeal is comparable 
to the case at bar. As in Cr ot ty . the final determination here 
is made by an Appeal Board whose decision is final. Further, 
this Appeal Board is the only decision-making body which passes 
on the entire file and renders a final decision. Finally, as 
the Grotty court notes, the appellant could not effectively 
present his position to the Board without knowing the content 
of the reports and recommendations made against him. The denial 
of this right to present one's case effectively violated due 
process of law. 
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The teachings of Grotty are not without precedent in 
this Circuit, nor, as the Cr ottv case indicates, the Supreme 
Court. This Court in United States v. Purvis . 403 F.2d 555 
(2d Cir. 1968), noted that a denial of the opportunity to 
correct misinformation in the record before a Board which does 
not permit personal appearances but makes its determination on 
the written record, constitutes a serious and fundamental denial 
of due process of law. In fact, the basic issue presented by 
the case at bar is best defined by the Supreme Court in Gonzales 
y*^^-bed States . 348 U.S. 407, where it was stated: 


"Just as the right to a hearing means the 
right to a meaningful hearing ... so the 
right to file a statement before the Ap- 
peal Board includes the right to file a 
meaningful statement, one based on all the 
facts in the file and made with awareness of 
the recommendations and arguments to be 
countered . " 


, Cat p. 415 ] 

The doctrine of Grotty in its application to the case 
at bar may be best shown by the decision of a Pennsylvania 
District Court' in Violi v. Reese . 343 F. Supp. 462 (E.D. Pa., 
1972). There the adverse statements introduced, unknown to 
the petitioner , dealt with issues of fact alleged by the military 
to be true relating to Violi's motivation for filing as a con- 
scientious objector. The Court stated: 


'.It is obvious therefore that fundamental 

due process require that petitioner 
first know of this adverse evidence, and 
secondly, that he be given an opportunity to 
reply thereto." ^ 


[at p. 467] 
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In fact, the cases that establish the right of fair reply in 
military or Selective Service cases are numerous. See United 
States V. Cabbage , 430 F. 2d 1037 (6th Cir. 1970); United 
Stai^ V. Cummins, 425 F. 2d 646 (8th Cir. 1970); United States 
V. Qi^, 415 F. 2d 383 (8th Cir. 1969); United States v. Thompson 
431 F. 2d 1265 (3rd Cir. 1970); Wiener v. Local Board 302 F. 

Supp. 266 (D. Del. 1969); Murray v. Blatchf ord , 307 F. Supp. 

1038 (D. R.I. 1969); Finley v. Drew . 337 F. Supp. 76 (E.D. Pa. 
1972); and N evarez Bengoechea v. Micheli . 295 F, Supp. 257 
(D. Puerto Rico 1969). In each of these cases, although dealing 
with a variety of adverse statements, the courts specifically 
noted that it was a denial of due process to permit an Appeal 
Board to review a case containing the adverse statements, which 
statements were unknown to the individual appealing and which 
he had no opportunity to rebut. 

The District Court in the case at bar rejects this 
long line of cases on the grounds that these cases, while 
military in nature, involve either subsequent criminal prosecu- 
tion or conscientious objector questions and therefore do not 
apply to the case at bar. Such a position, however, disregards 
the similarity of procedure present in all the cases. The 
Appeal Board procedure in the case at bar is almost identical 
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to that used in conscientious objector applications. In both 
cases, it is intended by the Army that there be a procedure 
of appeal through a chain of command with the opportunity for 
the individual to present statements in support of his position 
and to be ultimately determined by the board reviewing the writ- 
ten record, only. The question, therefore, is whether this 
appeal is to be a meaningful one or merely a spurious adherence 
to form. While this case is of first impression in applying 
the doctrine of Cr ot ty to an involuntary call-up of a reservist, 
the rationale behind appellant's position is not without firm 
support. This Court, in Smith v. Resor , 406 F.2d 141 (2d Cir . 
1969), recognized that there is an appeal procedure that should 
be followed so as to permit a reservist being called to active 
duty the right to present hla case. The Court in Smith remanded 
the case to the Army because petitioner was "effectively fore- 
closed from obtaining review." Other cases dealing with reserv- 
ists have also recognized that the Army must adhere to its pro- 
cedure and where it provides for a right, insure that the right 
is meaningful in its application. Thus, in Antonuk v. United 
Sta^, 445 F. 2d 592 (6th Cir. 1971), the court noted: 

"... while there may be superficial compliance 
with form, the substance of rights guaranteed 
by military regulation might be effectively 
denied." ^ 

Eat p. 596] 
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In Ansted v. Resor , 437 F. 2d 1020 (7th Cir. 1971), the court 
noted that the call-up regulations were proper since the re- 
servist had the right to present "appropriate evidence" in 
his behalf. Cf. Baueh v. Bennett . 329 F. Supp. 20 (D. Idaho, 
1971) where the court stated, in an involuntary call-up of 
a reservist: 


"In order for the Appeal Board to effectively 
carry out its stated function: 'to weigh all 
information, facts, circumstances and documen- 
tation incidental to the processing of an indi- 
vidual for involuntary active duty' it would seem 
that these contentions of the individual would 
be vitally important. Without his side of the 
story, his appeal process was a sham." 

[at p. 24 ] 


The recognition of appeal, the light to present appro- 
priate evidence and the requirement of substance as well as 
form- in implementing a regulation are the same criteria that 
were the root of Cr ot ty and the above-cited cases. If an 
appeal procedure is set up, then obviously it must be imple- 
mented in such a manner as to provide for an effective and 
meaningful appeal. 

The thrust of appellant's argument is that where a 
procedure is provided and clearly intends to afford certain 
fundamental aspects of due process of law, then that procedure 
must be adhered to in Substance as well as form. Appellant 
does not seek to rewrite Army regulations to provide some new 
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and broad-ranging standard of review. Rather, he only seeks 
fairness within the very procedure set up by the Army. See 
Sniit h V. Resor, supra . and United States ex rel Sledieski v. 
Cotrimanding Officer . 478 F. 2d 1147 (2d Cir . 1973). Paragraph 
20 of AR 135-91 contemplated that a reservist would be advised 
or the reasons for his being called to active duty, the right 
to file an appeal therefrom based upon a complete record, and 
that thereafter the case would be submitted through the chain 
of command with appropriate recommendations from each person 
reviewing the case until it reached the Appeal Board. Nowhere 
does this appeal procedure provide for the return of the docu- 
mentation in midstream to add further facts and information 
in support of the call to active duty without any notice to 
the aggrieved individual who is the subject of the call-up. 

It would seem, on its face, that where an appeal is returned 
to the unit level for further information, that even the Army's 
concept of due process as envisioned by its regulations would 
mean the opportunity for the individual involved to up-date 
his appeal to reflect the recent additions to the file. 

In view of the procedure used by the Army in process- 
ing this case, the repeated return of the file for additional 
information, the doctrine of Gonzales . Cr ottv and the cases 
cited above are of obvious relevance. Appellant's enlisted 
status in the New York Army National Guard does not change 
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the distortion of the appeal procedure in appellant's case. 
Appellant only seeks the opportunity to rebut new and additional 
statements added to his file so that hts appeal would be a mean- 
ingful and effective one as required by the regulation and law. 

C. The Unrebutted Statements Submitted Were 
Prejudicial to Consideration of Appellant's 
Case by the Appeal Board and Had a Material 
Impact in the Ultimate Decision 

The statements at issue were severely prejudicial to 
consideration of appellant's case and adversely affected the 
ultimate decision by the Appeal Board. The statements were 
not harmless or merely cumulative of evidence already in the 
file. Nor were they comments and recommendations under f20 
AR 135-91 to which no response is required. These statements 
were, in fact, the very crux of the case against appellant. 

The critical importance of these statements to the ultimate 
decision rendered by the Appeal Board can best be seen by how 
the statements came about and their ultimate impact upon the 
reviewing authorities and the District Court. As noted in the 


The District Court in its opinion placed great emphasis 
?A appellant was an enlistee and not an inductee 

lb;. However, the question involved is not what appellant's 
status was, but, rather, it is what procedures are called for 
and hw they are implemented. The regulation provides for an 
appeal with review by an Appeal Board. The only relevant 
question is whether the procedure provided for was adhered to 
and was appellant afforded the rights to which he is entitled? 
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Statement of Facts, appellant's file was returned on three 
occasions so that National Guard Headquarters could make a 
proper recommendation. It was only after the statements at 
issue were made a part of the file that the National Guard 
found sufficient information present to recommend that appel- 
lant be called to active duty. Thus the allegations of the 
Battalion Surgeon (A. 68) and Sgt. Santagata (A. 69) with regard 
to events of June 22nd, the statement by Sp. Green as to a phone 
call he had with appellant (A. 71), the conflicting statements 
of the Police Department between Captain Sibon (A. 70) and the 
Police Surgeon, Dr. Fox (A. 140) and the characterization of 
appellant by his commanding officer, Lt. DiTullio (A. 78-9), 
became the critical evidence considered by the National Guard. 
Without these statements. Colonel Kenney, at Headquarters, 
found the file insufficient to make a recommendation (A. 86), 
With these statements, he was able to recommend appellant's 
call to active duty. 

A review of the District Court's opinion also clearly 
indicates the critical importance of the statements at issue. 

A review of the District Court's findings of fact on the motion 
for summary judgment indicates that Judge Bartels took as fact- 
ually correct the events leading up to appellant's call to active 
duty as set forth in the statements added to his file. The 
court, in fact, places great reliance on appellant's conversa- 
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tton with the Battalion Surgeon on the last drill prior to summer 
camp and characterizes it as the "essence of the charge" against 
appellant (See A. 13). The court cites Captain Sibon's comments 
as determinative of the time period when appellant was on sick 
report (See Court's Opinion, A. 15). 

It would appear from the District Court's opinion that 
the factual circumstances outlined by the Battalion Surgeon 
and the other statements added to the file after appellant 
had filed his own letter of appeal were critical to the deter- 
mination that appellant was properly called to active duty. 

Thus their importance speaks for itself. Yet on the other hand, 
in order to dismiss appellant's argument that he should have 
had an opportunity to rebut these prejudicial statements, the 
court goes on to hold that they had "but a slight cumulative 
effect not sufficiently important to be harmful" (A. 17). 

It is submitted that ftie Distrfct Court cannot have it both ways. 
These statements cannot, on the one hand, be the major thrust 
against appellant at both National Guard Hq. and the District 
Court, yet on the other hand, be insignificant. 

If the statements had an important impact on the 
District Court and the National Guard, then certainly they must 
have had an equally important impact on the Appeal Board's 
determination. Yet appellant had no opportunity to rebut them. 
Appellant's letter of appeal was based solely on the events 
of June 26th, the day he was to report for summer camp (A. 106). 
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He did not deal with the events of June 22nd, nor his prior 
sick record history because he did not know that those facts 
would be at issue. Nor did he seek to clarify the time period 
when Dr. Fox put him on sick report, for he did not know that 
the Police Department would be submitting a statement which 
was erroneous and seemed to indicate that appellant was out 
only for June 26th and could have reported back to duty on 
the morning of June 27th. As appellant indicates in his affi- 
davit filed in the District Court, he could have and would 
have rebutted each of these statements in a meaningful way had 
he known of their existence (A. 41, et seq.). Certainly the 
comments by the Battalion Surgeon and Sgt. Santagata that 
appellant was not sick and flushed documents down the toilet 
mandated that appellant have the opportunity to rebut such 
prejudicial allegations. These statements are no less signifi- 
cant than the adverse comments found in cases such as Violi v. 
Reese , supra . and the numerous cases previously cited. 

It is thus submitted that appellant was seriously 
prejudiced by the inclusion of these statements after his appeal 
was filed. By preventing him from rebutting them, the Appeal 
Board received a distorted record, thus denying appellant a 
fair and meaningful appeal as contemplated by the regulations. 

It must be emphasized that this failure to have the opportunity 
to rebut was more than a mere "procedural irregularity" that 
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was of little moment. See Number g v. Froehlke . (slip opinion 
for the 2d Circuit, Docket No. 73-1538, dec. December 28, 1973). 
The report referred to by the court in Number g was only a 
recommendation which contained a minor reference to facts outside 
the record. Obviously the Locke report in Number g and the 
additions in appellant's case are not comparable. Unlike 
N yrpbgrg , appellant was prevented from obtaining a full and 
fair opportunity to present the merits of his claim since he 
could not know of the adverse allegations against him. The 
procedures did not, therefore, meet "appropriate standards of 
fairness", as noted in Number g . supra, at p. 9, slip opinion. 

The District Court also seems to categorize these 
additional statements in appellant's case as being within the 
scope of comments and recommendations as provided by the regu- 
lations (A.. 10). See Caruso v. Toothaker, 331 F. Supp. 294 
(M.D, Pa. 1971). Admittedly a comment or recommendation need 
not necessarily be available for rebuttal. See Number g . supra , 
and Caruso, «<|£ra, but the statements added to appellant's 
file go far beyond any comment or recommendation and constitute 
factual evidence to be used against appellant in considera- 
tion of his case. The Battalion Surgeon, Petrilla, Sgt, Santagata, 
Sp. Green and the Police Department are not authorized by 
regulation to make comments and recommendations. Further, 
the comment by Lt. DiTullio, relying on this new evidence, goes 
far beyond what was intended by the regulation. These statements 
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constituted new evidence that should have resulted in appellant 
being advised that his file was being augmented, with the oppor- 
tunity to reply thereto. The distinction between the state- 
ments filed in the case at bar and a comment and recommendation 
can best be exemplified by comparing the statements in this 
case with that which was found permissible in Caruso v. Toothaker . 
_su£ra*. Obviously a recommendation in favor or against is 
far different than factual statements and documentation added 
by third parties. 

In considering the prejudice of these statements, 
one other point should be dealt with and that is the District 
Court's reliance on an affidavit by a Major Toohey (A. 49), 
indicating that appellant could have obtained the records at 
the Appeal Board had he so requested. (See Fn. 3 of the 
District Court's Opinion, at A. 21). It is obvious that 
appellant is not in a position to request that which he does 
not know exists. Major Toohey blithely states in his affidavit 
that appellant would be given copies of documents if he would 
identify them, but how could appellant identify them if he did 
not know they existed? If appellant was entitled to see the 
documents, then it was the obligation of the Army and National 
Guard to advise him of their existence. Appellant should not 
be forced to go on a fishing expedition after he has filed 
his appeal and considers the record complete. 
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It is thus submitted that a review of the case law 
and the type of information that was added to appellant's file 
mandates that he be given an opportunity to rebut this evidence 
in order to obtain an effective and meaningful appeal as con- 
templated by the regulations. While it may ultimately be de- 
termined that appellant, although sick, should still have re- 
ported to his unit at some later time during summer camp, that 
is an issue solely for the Appeal Board to consider on a fair 
and complete record. Even in its present state, there was one 
dissent at the Appeal Board and it is impossible to speculate 
that appellant would not have been vindicated by the Appeal 
Board had he had a fair and complete opportunity to reply to 
all the evidence against him. If appellant's credibility is 
at issue, then at the very least he should be given the oppor- 
tunity to set forth his side of the case on all the facts at 

issue. Only then can a just and impartial determination be 
rendered. 
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Conclusion 


For all the foregoing reasons, the Court should 
reverse and set aside the decision and order of the District 
Court and remand this case to the United States Army for 

proper processing and review in conformity with the Army's 
own regulations. 


Respectfully submitted, 

KUNSTLER KUNSTLER HYMAN & GOLDBERG 

STEVEN J. HYMAN, 

Of Counsel 

JANE DEUTSCHER 
Law Clerk 

(Not admitted to practice) 
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I.T. riiK’f, NriUoiial fSuanl iJiii-pau, IV- 

liiuniu'iii *»f iI;o Army, '\ViiMliiii;:l4)n. L)0 iiCktlO, 
(iM perifotinrl, Applicntions inilmt«td 

l\v I'SAK will Im* Kulmiiltcd ■« followK: 

j A momU'f of a UjJau unit will mihinit 
li:.< appiiiM'ion i«» ]iir« unit coiumamlor who will 
iiimioilirttoly forwanl if, top'fhor wifh hi« iwhu- 
• tiii'Kihiiions and fhc nu*iiilK‘ra iv^nxls, to the ap- 
pn»pnau> an-a oommandor or to Iho CG, IJSAAC 
f«>r rSAi; Aupnonfation, ApplicHtinns requiring 

1 Vparfjiiont of 1 ho. Army ajiproval will, in turn, 
U*. forwarded to the ('ommnnding Oflicer, U..S. 
Army K>>.-<<-r\-o OoniiHiiumlH IVmonnol Cciitor, Do- 
partmont of the Army, Kort Ifenininin Ilnrriifoii, 
l.V 

★ (i) A noimnit member will Aulanit his re- 
quest to CIXCU.SARKUR, CINtUTSARPAC or 
CG, y^A A( >, as ajqiropriate. Apjilications ivquir- 
ing Department oif • the Army approval will, in 
turn, be forwarded, together with the memljcr’s 
^ceord^ to Commanding Officer, UA Army Re- 
serve Componenta PersonneJ Center, Department 
of the Army, Fort Benjamin irnrrison, IN’ 40240. . 
tAtA Order*. Onlei's directing tiiseharge will lie 
i«ucd as preserilicd in AU 010-10 or NGR ,110-4 
citing the appropriate paragraph in Alt 105-178 
or XGR 0,15-200 and this rcgidntion os authority. 

9' of discharge. Knlistcd meinlMsm dis- 
charged for the reasons set forth in tliis l•egulntion 
will be dischar^d under lionorable conditions 
and the appmjiriate local Selective Service Board 
will be promptly notified of dischorgo action and 
the reason for discharge using DD Form 44 (Rec- 
ord of ^lilitary Status of Registrant). 

19. Authority to discharge, a. Authority to ap- 
prove discharge is assigned ns follows ; 

^(1) State adjutants general, area com- 
njnnders, and Commanding General, USAAC, are 
authorized to take final action on applications for 
discharge of enlisted mcnilicrs bastnl on dei)ond- 
ency or hardshi]). 

^ (2) ireadquartero, Dciwrtmcnt of the Army, 
will take final action on applications for discharge 
from enlisted memljers based upon religions or na- 
tional health, safety, and interest reasons. 
h. Tlie approving authority will— , 

(1^ Consider cart'fnlly the facts aj|>on which 

tlie request is based. 
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(2) Procuiv any additional Infmmation that 
may bo nociKHary to dcicrmino Uie validity of ibe 
request. ‘ 

, (“) Take, final art ion lo ujijirovK or disap- 

prove the appliealioii. 

r. In llioKc iiirttunei’s wIuot Ibe ciirumstances for 
diiailiargo for hnnldiip rvusons do not wariUnt 
approval, Ibe commander may, if considered ap- 
propriate, apjirove delay from ei)tiy on active duty 
a.saiitliorixeii in paragraph 111. 

20. Appeals, a, Otitend. .\n individual who lias 
l>eeu deiiicil a iTipiesIcd dioebiirgcor de.lay in order 
lo active .luty may ajqieal bucIi denial 'flic appe.al 
will be submitted within ir» days of tlie memborV 
iwoipt of a denial ; it will explain those facts per- 
tinent to his ease which he feels were not fully con- 
sidered, and may include any additional appropri- 
ate evidence whieh ibc applicant may wisli to • 
present. 

★ (1) In those, instances wlicre the reporting 
date shown in active duty orduiw does not permit 
sufficient time to allow the member to submit an 
apiical and for a final decision to be fumisbed, 
orders may bo aniemlwl to rellrot a later reporting 
date or onlers may Im rovokcil and new orders piib- 
lislicd wliea availability ilulc is distenuinod. 

TAr(2) Action to amend or rovoko active duly or- 
dcis as .set forth in (1) above should not be con- 
sti-ucd os an act of granting fonnal delay in entry 
on active duly as authorized in paragiaph ICc. 
Faragrajih KW is not applicable to members whose 
active duty oi-dnra have been amended or revoketl 
to permit proccasiiig of an api>eol request. 

ft. Bow submitted. Requests for appeals will be 
submitteil through the unit commander to tlie com- • 
mander having authority to approve discharges or 
delays as pit«crilK*d in parngraphs ICo and 19a as 
appropriate. 

c. Authority to md on apitrals. The approving 
autliority may act on su.-li appeaU when the deci- 
simis are favorable to Uie individual concerned. 
When denial of an appeal is indicated, however, 
be will forward the tvqiiest ami pertinent records, 
togctlicr with his recommendations, to Hcadquar- 
toiw, Di^jinitmcnt of the Army for final dclennimi- 
tion as follows: 

(1) Denial of appeal for dischai'ge, 

(a) State adjutants general will forward 
denial of appeals for discharge to the Cliief, Office 
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of K.v-cn’c Cumponcata, tJiruu;;1i (Uiirf, National 
(iiiMxl iUircMi, IVparinioat of iJit* Army. Woah- 
itvrlon, LC ^O.'tlO. 

★ (f*) Atfonciini of Ilcadqiiurtcrs. 1 )rjiartinoiit 

»»f ilio Aiaiy, nrod coiiiiiinatlui-s and CG, l^SAAC, 
will forwunl dk‘ui:il of np|H';iU for dixcliarfrc lf> 
t’liiof, OiIk'o of IvcsciTO Coiniioixaito, lliroi 4 !li 
( iiit'l'. Army JA*p:irtii>i'at of llio Army. 

I>0 * 

I’J) /U'.titi/ o'/ a/ipful for drta;/. 

('») Stftio ndjatiuUs ^cin'nil will forward 
d.'iiial of appeals for di'l:\y to the Coaimnadin;; 
OiVuvr, I'.S, ,\riay l\rs*’rvc CumjKiiiciil<> IVrssiin- 
lU’l Crater, I'oit Hriijuniin irarriKOii, IN JfrJW. 
tlinm;:!! Cliirf, N.alioaal (iuarrl liurraii. Dcpait- 
inent of the Army. Washinp^oii. IX.' SailO for 
priK•cs.^ln;' midrr All COl-2.%. 

★ (i) Aro.a commanders and CG, USA.VC, 
will forward denial of n|>|icals for delay to tlio 
Commanding Oflicer, T'..S, Army KcAive Com- 
imncnts Personnel Center, Fort lieiijamin Harri- 
son, TN 4624!> for processing under All C0l-2."». 

d. Ap]^cn} of ini'oluvtary order to netire. duty. 
If an indindual appeals Ids involuntary order to 
active duly for rea.oons other than those specified 
in this regulation, the denial of such appeal will 
l>e forwarded to CO, T'S.VRCPC in accordance 
wiih c(d)(<i) or (6) above os appropriate. The 
member's DA, Fonn 201 (Military Personnel lli-c- 
ords Jaclcet, U.i5. Army) will be forwanled in all 
appeal cases. 

★e. .\ppfnl hoard. Tlie Commanding Oflicer, TJ.S. 
Army Iteservc Components Personnel Center, will 
convene an appeal hoard to determine findings ond 
submit recommendot-ions to him on denial.s of ap- 
peal of involuntary order to active duty submitted 
under this regidation. Tlie board proceedings will 
be xs prescribed by the Commanding Officer, U.S. 
Anny neserve Components Personnel Center. Tlie 
prrivi&ions of AR 15-C will not be applicable to 
such' proceedings. 

21. Members who desire to become temporary 
full-time missionaries or who incur a tempo- 
rary nonmilitary obligation requiring oversea 
residency, a. General. Enlisted members who 
have completed their initial ADT may bo au- 
thorized to fulfill a temporary missionary obliga- 
tion provided they fumidi ocHification of the reli- 
gions obligation made by the rooogaised church i 
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-body oonoerned. OUicr ejili.stexl members who Iiava 
eornpleteil their initial Al/P may, upon their ro- 
qiivsi., Iio autliurised to fulfill a bona fide, tem- 
jKinirv, imiiinilitary obligation rc<piiritig on-rsoa 
iv.sidi'iiey. wberr. no Ri>.scrvc component unit va- 
••aneies an* aviiilablc, and wbicli would eoiifliet 
wilb llieir rojuired puiiiciiialion in Reserve train- 
ing pnivided I bey furnisb r-cH ifieatiori of the. ob- 
ligation fnuM ibc employer orsjmnsor. In the. event 
iJie iv/|iu*st is .appnn-ed, the memljer coiiermed 
(including mbsiouaries) will be required to sign 
a !iew enlisliiieiit agiveiiieiit under term.s whic.b 
will iimiirc f bat be completes the amount of Ready 
Reserve seniei* wbieh was required under his 
original enlist ment. 

h. I'erioil of time authorized, En1i.st<sl members 
may lie authorized the period of time required to 
fidfill their missiunary and/or nonmilitary over- 
s«*a obligation, but not to e.xceed 2 years, 6 months. 

c. Approval willu>rlty. 

(1) Final approval of applications, except 
those from menilicra having a tnissionarv* obliga-' 
tion, will be made by tlic CO, USARCPC. Appli- 
cations of ARXG !K*nwnncl will be forwarded by 
the oppropriatc .State adjutant general to the CO, 
USARfTC. through tlie Chief, National Guard 
Bureau. .Applications of Army Reserve personnel 
will lie forwarded by the appropriate area com- 
mamlor to the CO, USARCPC. 

(2) .Applications from memliers who incur a 
tcmponif}’ missionary obligation will lie approved 
by tbo nppi-opriate State adjutant general for 
niombcrs of tbo ARNG, or by the appropriate area 
commander for ineinliorsbf the USAR. 

d, Ah'^G mernher*. The following will applv 
when ARNG members arc autliorized to fulfill a 
temporary missionory and/or tcmiiorary, non- 
military oversea obligation: 

(1) The member will lie reenlisteil in the 
.VIING for tlie nninber of yeors remaining on his 
original C-year Ready Reserve obligation, plus 2 
years, 0 montlis which is the maximum number of 
years authorized for ussignmeut to the Inactive 
Army National Guard, under the provisions of 10 
use 511(a), prior to his departure on his mis- 
sionary/noumilitary oversea obligation. 

Example; Membcrli original enlistment re- 
quired a total of 6 years Ready Reserve service. 
On date of rccniistmcnt the member had completed 
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